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UNITED STATES ENVIRONMENTAL PROTECTION AGE*icy 

, WASHINGTON D C  20460 

r"\ 

. REfiORA?!DUM 

SUBJECT: Guidance on P u r s u i n g  Cost Recovery 

FROU : 

ActAons Under C E R U d  

o u r t n e y  R. Price 

A s s i s t a n t  Adminis t ra tor  f o r  
S o l i d  Wasce a n d  Emergency Rtsponre 

U 

.. 

TO: Lnf orcement Counsel 
RegiOnAl Adminis t ra tors  
Regional Counsels 
Associate  Enforcement Counsel-Udstc n i v i s i o n  
Regions 1 tuperf  u n d  Coordinators  
A i r  and Bazardous Substance Divis ion D i r e c t o r s ,  
Environmental Se rv ices  Di rec to r s  

\ - .  
3 .  I??TRODL'CTIOh' 

Sec t ion  107 of t h e  Comprehensive Envi.ronmenta1 Response, 
. -  

Compensation and L i a b i l i t y  Act ( C E R C i A )  provides  gene ra l ly  t h a t  

p a s t  ant! p r e s e n t  owners and o p e r a t o r s  of a s i t e ,  and genera tors  

and t r a n s p o r t e r s  who con t r ibu ted  hazardous suhstan,ces t o  a s i t e .  

s h a l l  be l i a t l e  ( w i t h  c e r t a i n . l i m i t d t i o n s  t o  be discussed  h e r e l a )  . .  

f o r  a l l  c o s t s  of removal or remedial  a c t i o n  undertaken by t he  U.S. 

government, a S t a t e ,  or m y  o t h e r  person ,  and f o r  damages t o  er 

loss of n a t u r a l  resources. 

While i t  i s  highly  d e s i r a b l e  t o  o b t a i n  removal and  remedial  

&tion i n  t he  f i r s t  i n s t ance  by r e spons ib l e  p a r t i e s ;  r a t h e r  

t han  by t h e  Cnvironmental P r o t e c t i o n  Agency (EPAI  or a S t a t e ,  

t h r e  are and will c o n t i n u e  t o  be many eases i n  which t h e  Aqcncy 

w i l l  au tho r i ze  the  use of CERCLA funds from the  Hazardous Substance 

, 

c 
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Response T r u s t  Fund ( t h e  ?und) e s t a h l i s h t d  by CERCLA f o r  these  

a c t i o n s ,  and t h e r e a f t e r  a t tempt  t o  recover  those  c o s t s  from the  

p a r t y  or p a r t i e s  vho are  l i a b l e  under Sec t ion  107  of  t h e  A c t  and 

o ther  i u t h o r i t i e s .  
. .  

Due t o  t h e  p o s s i b i l i t y  of coat  recovery e f f o r t s  i n  any case 

i n  which CERCLA funds a r e  expended, the obaervar ion ,  documentation 

and p rese rva t ion  o f . c r i t i c a 1  f a c t 8  an3 response c o s t s  is impol-tant 

t a  a s s u r e  t h a t :  

p o t e n t i a l  evidence concerning t h e  s i t e  - 1/ .sad respons ib le  

p a r t i e s  is noted and documented before '  res3onse a c t i v i t y  

o r  t he  passage o f ,  time obscures  o r  e l i m i n a t e s  it: 

physical '  evidence e s s e n t i a l  a t  t r i a :  is c o l l e c t e d  and 
'p reserved  aypropr . i r t c ly :  and . .  

.. - . .  
s u f f i c i e n t  evidence of t o t +  c o s t s  and claims paid from thc  

Fund-has been maintained anc! is a v a i l a b l e  t o  support  recovery 

by t he  government. 

. .  . .  

" T h i s  memorandum d e s c r i b e s  essent l .a l  elements vhich t h e  

go;ernment w i l l  probably be c a l l e d  upon t o  prove > n  a c o s t  

recovery ac t ion :  t h e  assemb1y:and maintenance o f ' .  a f i l e :  some 

examples of ' a p p r o p r i a t e  documentation f o r  each clement of t h e  

cauae of a c t i o n ;  procedures  f o r  procea8ir.g and n e g o t i a t i n g  c o s t  ,' 

recovery claims; and t h e  wcha,nica of repayment of any recovery t o  

t h e  Fund. Thla  guidance m u s t  bc obseryed by EPA emp)oyera, con- 

t r a c t o r s ,  and ,  where a p p r o p r i a t e ,  employees of S t a t e  agencies  

working on a s i t e  on vhich CERCLA funds bre expended under an 

- 

- 1/ The word . s i t e .  a s  used here in  a p p l i e s  t o  any l o c a t i o n  vhere a 
r e l e a s e  or  spill has occurred ,  and mayhe used interchbngeably w i t 5  
' f a c i l i t y '  a s  def ined  & n  CERCLA 2101(0). 

0 , 
I 
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EpA-Statc coopera t rve  agr~ .ement ,  i n  every s i t u a t i o n  i n  Vhlch C ~ R C L A  

funds a r e  expended for  s i t e  c l ean  upr  S ince  each o f  these  sites 

t h e  s u b j e c t  of a p o t e n t i a l  cost recovery a c t i o n .  The Off i ce  of 

Waste Programs Enforcement is prepar ing  an a d d i t i o n a l  c o s t  docu- 

. mentation guidance: p l e a s e  c o n t a c t  Libby Scopino ( 3 8 2 - 4 4 8 2 )  f o r  
\ assistance. 

. 

11. ASSEUBLING A COST RECOVERY ACTION 

The assembly of evidence f o r  a c o s t  recovery a c t i o n  begins 

v i t h  t h e  f irst  response a c t i o n  taken under Sec t ion  1 0 4  of CtRCW. 

.. The f i l i n g  of a c o s t  recovery a c t i o n  should be pr rsumedi -accord ingly  

the,  c .01lect ion of r e l e v a n t  documentation is important .  General ly ,  

t he  government' v i l ' l  pursue  a c o s t  recovery a c t i o n  when t h e r e  i s  a 

s o l v e n t  r e spons ib l e  party:!/. ,.,WherF o t h e r  government a c t i o n  a g a i n s t  

t h e  respons ib le '  p a r t y  is contempla ted .or  pending,'  such as a j u C i -  

c i a i  bc t ion  under Se.ct ion.7003 of RCRA o r  Sec t ion  106 of CERCLA t o  

compel remeCial mcasures a t  a s i t e , '  a c o s t  recovery count under 

Sect-ion 1 0 7  of CERCW f o r  removil o r  remedial  c o s t s ,  can be added 

t o  t h e  ongoing . . l i t i g a t i o n .  

- 
- 

. .. . 

.The Reqiona1,Progrim o f f i c e  has  t h e  r e s p o n s i b i l i t y  of . 

e o l l e c t i n g  .and. main ta in ing  t h e  documents.. used a s  evidence i n  

, e o s t ' r e c o v e r y  action.: I n  m a t t e r s  w h i c h  r e q u i r e  l e g a l  op in ions  

(auch  as the  l e g a l  r i g h t  of t h e  Agency t o  e n t e r  a f a c i l i t y )  or t h e  

p r e p a r a t i o n  of l e g a l  documents, t h 6  program o f f i c e  should consu l t  

w i t h  and o b t a i n  t h e  a s s i s t a n c e  of t he  Regional a t t o r n e y  or t h e  

a p p r o p r i a t e  Beadquarters  a t t o r n e y .  

2/  .For a d i s c u s s i o n  of the  fac , tors  t o  be considered i n  determining 
t h e t h e r  t o  f i l e  a c o s t  recovery a c t i o n ,  s e e  P a r t  1V.F. 



111. ELEMENTS OF A COST RECOVERY ACTION 

Under Sec t ion  1 0 4  Of C E R C U ,  t h e  U.S. o r  i t s  au tho r i r ed  

r e p r e s e n t a t i v e  may t ake  removal or remedial  a c t i o n  a t  a s i t e  

@ :  when, i n t e r  a l i a ,  any hazardous r u t s t a n c e  i s  r e l eased  o r  there  

is  s u b s t a n t i a l  t h r e a t  of such a r e l e a s e  i n t o  the  environment,  

un le s s  EPA determines t h a t  s u c h  a c t i o n  w i l l  be d o x  proper ly  

by the .  owner' or opera to r  or by a n y  o t h e r  r e spons ib l e  p a r t y .  

The' government may pursue an a c t i o n  under S107la) f o r  (1) 

c o s t s  o f '  removal or remedial  a c t i o n  incur red  by t h e  U.S. not 

i n c o n s i s t e n t  w i t h  t h e  Nat ional  Cont.ingtncy' Plan (NCP), o r  

( 2 )  claims paid by t h e  Fund f o r  c o s t s  of response incur red  

by a s t a t e  not  i n c o n s i s t e n t  w i t h  t h e  NCP, or by o t h e r  p a r t i e s  

not  i n c o n s i s t e n t  w i t h  t h e  NCP;J/ 

t h e  recovery of cos t s .  of sampling. a n a l y s i s ,  monitoring and 

surveying programs, and c e r t a i n  o t h e r  c o s t s ,  inc luding  those 

. .  

Sect ion  i o 4 ( b )  . a l s o  au thor izes  . .  

31 There may also be a claim made by trustees under Sec t ion  
T O ? ( a ) ( . t ) ( c )  of CERCLA f o r  damage t o  o r  l o s s  of n a t u r a l  resources. 
Bowever, u n t i l  r e g u l a t i o n s  f o r  assessment of n a t u r a l  resource 
damages o? d e s t r u c t i o n  are promulgated pursuant  t o  Sec t ion  3Ol(cl  
of t he  Act, c la ims f o r  s u c h  damages will be assessed  on a case-by-case 
b a s i s .  The bes t  recores  a v a i l a b l e  on those damsoes should be 
maintained u n t i l  s p e c i f i c  guidance i s  developed on t h a t  sub jec t .  



I 

0 f o r  planning. l e g a l  and engineer ing  s e r v i c e s . ( /  - 
Therefore .  t o  s u c c e s s f u l l y  pursue a c o s t '  recovery a c t i o n ,  EPA 

1 should be prepared t o  in t roduce  evidence demonstrating: 

1. . release of a hazardous rubs tance  o r  t h e  s u b s t a n t i a l  t h r e a t  . . .  of s u c h  a release: and 

2. 

3 ( a ) .  

the r e s p o n s i b i l i t y  of the defendan t f r ) :  and 

removal o r  remedial  a c t i o n s  taken by t h e  U.S. o r ' t h e  
.. 

. .. 
S t a t e  vhich vere  no t  i n c o n s i s t e n t  v i t h  the  NCP 5/: and/or - 

4 .  . t h e  c o s t s  of a c t i o n  . .  taken by t h e  U.S.., a S t a t e ,  o r  
. -  any o t h e r  person. 

.. . 
The f i n a n c i a l  cond i t ion  of a r e s p o n s i b l e  p a r t y  is not an 

, 

e s s e n t i a l  element of proof of t h e '  c a y  of a e t i o n . i /  

f i n a n c i a l  condi t?on,  of the  r e spons ib l e  p a r t i e s  may, be cons idcre t  

i n  deter;r;'ining th f e i s i b i l i t y  o f  a c o s t ' r e c o v e r y  a c t i o n .  

kven so', t he  

, 

. .  

- a/ 
Appendix A.  - 5/  Although Agency p o l i c y  is  t o m a i n t a i n  evidence t h a t  i t s  
response a c t i v i t i e s  a r e  not  i n c o n s i s t e n t  w i t h  t h e  NCP, t he  Aqeney t ake r  
t h e  p o s i t i o n  t h a t  t h e  defendant  has the  burden of proof on t h i s  i s sue .  

While ve do n o t  be l i eve  t h a t  it is  nece'asary t o  introdu'ce 
evidence t h a t  removal i n d  remedial  a c t i o n  would no t  haae been 
done p rope r ly  by t h e  ovner or o p e r a t o r  of a f a c i l i t y  or by any 
o t h e r  r e s p o n r i b l e  p a r t y ,  it would k prudent t o  have a v a i l a b l e  
evidence of e f f o r t s  by t h e  Agency t o  o b t a i n  p r i v a t e  p a r t y  response 
action a t  the site. The n o t i c e  le t ters  f o n a r d e d  by t he  Agency 
t o  p o t e n t i a l l y  r e spons ib l e  p a r t i e s  and the i r  responses are 

For a ' l i s t  of costs  vhsch a r e  recoverable  under CERCLA. see 

, -  6 /  

. ,  examples of such *evidence.. . .  
, .  

. .  I 
-. 

I .  

C 
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The .chief elements of i c o s t  !recovery a c t i o n  .and ' t h e  
/ 

na tu re  of evidence requi red  t o  s u s t a i n  them a r e  discussed below. 

A .  Evidence of Release o r  S u b s t a n t l a l  Threat  of Release 
of d Razardous Substance 

A r e l e a s e  of a hazardous substance or the a u b s t a n t i a l  t h r e a t  

. of such r e l e a s e  from a f a c i l i t y  m u s t  be ahown. 

aubstance'  inc ludes  i n t e r  a l i a ,  any ma te r i a l  des igna ted  as hazardous 

or t o x i c  under t h e  Clean Water Act,  Toxic  Substance Control  Act, 

or t h e  Clean A i r  A c t  o r  des igna ted  as a hazardous waste under RCICR 

tree 40 CFR.302). ?he d e f i n i t i o n  should be consul ted  s ince  it  . 

does not  include every p c l l u t a n t  o r  contaminant . t /  

The term 'hazardous 
' >  ! _. 

Appropriate  documenta.tion of evidence of a r e l e a s e  o r  s u b -  

s t a n t i a l  t h r e a t  of .  r e l e a s e  inc ludes  f i e l d  n o t e s ,  photographs of 

' t h e  scene ,  s t a t emen t s  from w i t n e s s e s ,  ' s ta tements . f rom Ovners o r  

7 

o p e r a t o r s .  follow-up . n a r r a t i v e  . .  r e p o r t s  o r  memoranda .desc r ib ing . the  

scene or o b s e r v a t i s n s  f i r s t  hand, samples of ai.r,  soil. water o r .  

l eacha te  d ischarge  ,and l abora to ry  ana lyses  of t he  samples.  

. .  

Evidence 

7/ Sec t ion  & 0 4 ( a )  of t h e  A c t  a u t h o r i z e s  t h e  P res iden t  (or  h i s  
a e r i g n e r l  t o  t ake  response acti,on whenever t h e r e  is a r e l e a s e  o r  
t h r e a t  thereof of a hazardous aubs tance ,  o r  whenever t h e r e  is a 
r e l e a s e  or a u b s t a n t i a l  t h r e a t  of a r e l e a s e  of 'any p o l l u t a n t  or 
contaminant w h i c h  may p r e s e n t  an imminent and a u b s t a n t i a l  endanger- 
nent t o  t h e  p u b l i c  h e a l t h  or welfare...'. Bowever, Sec t ion  107 

'refers only to l i a b i l i t y  of owrers, o p e r a t o r s ,  t r a n s p o r t e r s  and 
gene ra to r s  f o r  costs incur red  in responding t o  r e l e a s e s  or t h r e a t s  
of r e l e a s e r  of .hazardous substances. .  I t  is not c l e a r  w h e t h e r  
those  persons may also be l i a b l e  under 5107 f o r  c o s t s  incurred i n  
responding t o  r e l e a s e s  o r  t h r e a t s  of releases of any p o l l u t a n t  o r  
contaminant which i s  not a def ined  hazardous subs tance ,  b u t  which 
may p r e s e n t  an imminent and s u b s t a n t r a l  endangerment. The  governnent 
in tends  t o  h o l d  such persons l i a b l e  f o r  those c o s t s  under both s e c t i o n  
1 0 7  of CERCLA and the  common law theory of r e s t i t u t i o n .  

I. 
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co?lec ted  must  be s u f f i c i e n t  t o  demonstrate t h i s  a s p e c t  of the  

case.  

There a r e  t h r e e  important  cons ide ra t ions  here .  

F i r s t ,  samples,  records  of t he  ovner/operator ,  or o the r  

evidence s u f f i c i e n t  t o  e s t a b l i s h  t h e  i d e n t i t y  of hasarzous sub- ' 

s t a n c e s  involved should be c d l l e c t c d .  

Procedures s i m i l a r  o r  i d e n t i c a l  t o  those  used by the  National 

Enforcement I n v e s t i g a t i o n s  Center  ( N E I C )  8 /  should be fo l loved ,  as - 
should the  requirements O f  Sec t ion  . 1 0 4 ( e )  ( 1 )  (81 ,  vhich provides 

f o r  f u r n i s h i n g  a r e c e i p t  t o  the  ovnpr/operator f o r  any samples 

taken rand a s p l i t  sample. i f  r e q u e s t e d ) .  Observance of chain-of- 

custody procedures is .necessary t'o demonstrate , a t .  t r i a l  t h a t .  

\samples analyzed a s  hatardous subs tances  d i d .  i n  f a c t ,  . o r ig ina t e  
. .  

0. . ,  
a t  the s i t e .  

Co l l ec t ing  more d a t a  and documentation about. s i t e s  than is 

reasonably necessary may inc rease  t o t a l  response c o s t s  t o  an 

unduly h i g h  l e v e l  and delay clean-up a c t i v i t i e s  and c o s t . r t c o v e r y .  

The number of samples c o l l e c t e d  is pr imar i ly  a mat te r  w i t h i n  rhe 

judgment of  the .Regiona1  and Readquarters Superfund, O f f i e i s ,  and 

vi11 n e c e s s a r i l y  depend t o  a g r e a t  e x t e n t ' o n  t h e  s i t e  and the  

a f f e c t e d  a r e a s  of t h e  environment. . There O f f i c e s  should, consul ' t  

. .  

: ' 

. .  

w i t h  t h e  Regional Counsel p r i o r  t o  c o l l e c t i n g  samples. Rowever, 

t h e  Agency should g e n e r a l l y  c o l l e c t  only enough samples t o  determine 

(1) t h a t  a hazardous subs tance  is presen t  on t h e  s i t e :  ( 2 )  t h a t  a 

8 /  REIC P o l i c i e s  and Procedures Uanual, May, 1978 ( r e v . ,  Dee. 
T981), EPA Document No. 330-3-78-001-R. 

Q 
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r e l w s e  of t he  hazardous subs t ance  1s s u b s t a n t i a l l y  th rea t ened  o r  

has occurred :  and ( 3 )  vhat  response is a p p r o p r i a t e .  On?y u n u s u a l  

c i rcumstances ( e .g . .  t o  s a t i s f y  doab t s  ove r  v a l i d i t y  e f  previous '  

r u n p l e s ,  t o  determine vhe the r  c o n c e n t r i t i o n s  of hazardous Substances 

are i n c r e a s i n g ,  C t C . )  would ju r r t i t y  i ncu r r ing  8 i g n i f i c a n t  a d d i t i o n a l  

costs f o r  any a d d i t i o n a l  sampling and a n a l y s i s .  

Samples should be t a h n  i n  accordance 'wi th  EPA-apptQvcd 

p r c t o c c l s  and procedures  developed .by NCIC'  and conta ined  i n  i t s  

P o l i c i e s  and Procedures Flanual r e f e r r e d  t o  above or  s i m i l a r  ' . ' 

procedures .  . .  
S e c m d ,  c o l l e c t i o n  of t h i s  evidence rhould begin immediately 

upon t h e  s t a r t  of any i n v e s t i g a t i o n  i n t o  whether some response 

a c t i v i t y  ( inc2ud ing  sanp l inq  and surveyi 'ng)  ,may be needed a t  t h e  

s i t e  i n  response t o  ,a r e l e a s e  o r  t h r e a t  of r e l e a s e .  Passage 'of 

time o r  d e l i b e r a t e  i n t e r f e r e n c e  by o t h e r  p a r t i e s  may l i t e r a l l y  

d e s t r c y  t h e  ev idence .  S i m i i a r l y ,  a Long d e l a y  between t h e  i n i t i a l  

observa t ion  .and t h e  t r i a l ,  or t h e  i n i t i a l  obse rva t ion  and t h e  . 

r e c o r d a t i o n  c f  t h a t  observa t ion ;  vi11 make testimony by witnesres 

about  t h e  s i t e  inore ' d i f f i c u l t ?  

du r ing  And a f t e r  t h e  response  a c t i o n  are f r e q u e n t l y  h e i p f u i  i n  

p repa r ing  witnesses t o  t e s t i f y ,  and i n  provid ing  a v i sua l  r eco rd  

t o  t h e  Cour t .o f  c o n d i t i o n s  t h a t  prompted t h e  rerponse a c t i v i t y .  

F i e l d  notebooks and t h e  r c ru l t i  of l a b o r a t o r y  a n a l y s i s  arc' 

c r i t i c a l .  i n  shoving t h e  c o n d i t i o n s  t h a t  e x i s t e d  , a t  t h e  s i t e  a n d .  

' e r t a t l i s h i n q  a p o t e n t i a l  l i n k  t o  t h e  defendant .  Sampling and 

a n a l y s i s  s h o u l d  kc conducted w i t h  p a r t i c u l a r  concern for  becuraey. 

, 
- 

Photqpraphs of the scene be fo re ,  

N 
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d e t a i l ,  completeness and q u a l i t y ,  since. these docummts a r e  l i k e l y  

t o  be s u b j e c t  'to close s c r u t i n y  by tespons i ,b le  p a r t i e s  and t h e  

court. The NEIC has  developed i n s p e c t i o n  and a n a l y s i s  procedures 
0 I .  . .  

' t o  a s s u r e  high q u a l i t y  evidence and documentation fo r  t r i a l .  

Observance of NEIC proce2ureS assures a consis tent ly  high q u a l i t y .  

of evidence.  and should k followed by EPA employees, o t h e r  f e d e r a l  

agencies,.contractorS,,and S t a t e  age3cies  which have en te red  i n t o  

an EPA coopera t ive  agreement f o r  response using CERCLA funds. 

. 
c 

. 

Third ,  f o r  ease of assembling t h e  case  and p r e s e n t i n g  i t  f o r  

t r i a l ,  . t he  fo l lowing  people  should  be i d e n t i f i e d  by name, r e l evan t  

q u a l i f i c a t i o n s  or connect ion t o  t h e . c a s e ,  and informat ion  about 

how ' to con tac t .  them i n  t h e  f u t u r e :  1) psrsons.,who p a r t i c i p a t e d  

i n  t h e . s i t e , i n s p e c t i o n ,  sampling,  a n a l y s i s  or photography; 2 )  

persons who may have h i s t o r i c  or c u r r e n t  informat'ion from, personal  

. ,  . .  

I. 

. .. . .  . .  

'0 -;. o t r e r v a t i o n ,  3 )  people  'vhb gave o r  re fused  t o  give.  s ta tements .  
. .  

' , 8.  Evidence of Re ' spons ib i l i ty  of Dcfendan t ( s )  - 
I n  most cases.,, t h e  l i a b i l i t y  of defendants  will be demonstrated . , .  

. .  

by. e s t a b l i s h i n g  t h e  elements i n  s u b s e c t i o n s ,  (1 ) - . ( 4 )  of Zl.O7(a). .. 
. . '  EPA personnel  have a v a r i e t y  of techniques  t o  g a t h e r  evidence . .  

' connect ing t h e  hazardous subs t ance  with t h e  p o t e n t i a l l y  r e spons ib l e .  

., p a r t y  or part ies .  FBr example. a deed or lease evidences  t h e  

- r e s p o n s i b i l i t y  of owner or operator of t h e  s i t e .  Less formal 
. .  

' ev idence  can.also be h e l p f u l  i n . t r a c i n g  r c s p o n s i b l i t y .  The o p e r a t o r ' s  

p resence  a t  t h e  r,itc ove r  a per iod  of time w i l l  u s u a l l y  be noted 

by 'employees ,, neighbors ,  l a w  enforcement> o f f  i c c r s ,  compet i tors  Or 

o t h e r s  close t o  or  i n t e r e s t e d  i n  such  a c t i v i t i e s .  Those obrervdt ions  

should be recorded i n  s igned  s t a t emen t s  or a f f i d a v i t s .  I n  a d d i t i o n .  

0 
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the  a c t i v i t i e s  of o p e r a t e r s  of A s i t e  may r e q u i r e ' a  l i cense  o r .  

permit  under S t a t e  o r  l o c a l  1 a W S  and regula t ions :  

agencies  should be consul ted t o  determine whether they have any 

The appropr ia te  0 -  
. record of a c t i v i t i e s  by an ope ra to r  of t he  s i t e .  

The problem of l i n k i n g  a t r a n s p o r t e r  or gene ra to r  of a hazardous 

. subs t ance  t o  a s i t e  is  f r equen t ly  a aorc  d i f f i c u l t  undertaking. 

The fol lowing d e t e c t i o n  sources  may prove f r u i t f u l .  Often,  o p e r a t o r s ,  

g e n e r a t o r s ,  and t r a n s p o r t e r s  have records  of bus iness  t r ansac t ions .  

Drums l oca t ed  on - s i t e  may bear labels o r  m a r k i n g s  w i t h  the  name of  

a gene ra to r ;  -these drums or l a b e l s  should be preserved ,  i f  p o s s i b l e .  

o r  photoqraphed, and the  photographs lA.5eled f e r  1dentiflCAtiOn 

And f u t u r e  use as p o s s i b l e  evidence. Under c e r t a i n  circumstances 

. the  case development team may decide t o  Frrform A Chemical Analysis 

of the  waste t o  a s s i s t  i n  e s t a b l i s h i n g  the  s i m i l a r i t y  b ; tveen . the  .. 

wastes and A p a r t i c u l a r  company's p r sces s . z /  ( Information regarding 

p a r t i e s  and s i t e s  may a l s o  be Obtained by  use of l e t t e r s  issued 

under a u t h o r i t y  of RCRA Sect ion  3007  And CERCLA Sect ion  104rc)). 

Again. l o c a l  r e s i d e n t s ,  law enforcement o f f i c i a l s  or'compe- 

t i t o r s  may be sources  of information on ' t r a n s p o r t e r s  of ma te r i a l  

t o  t h e  s i t e  o r  i n  t h e  gene,ral  v i c i n i t y .  Employees OK former 

employees of a gene ra to r  or t r a n s p o r t e r  may he w i l l i n g  t o  d i s c u s s  

'. 
- 

. .  t h e  d i s p o s a l  p r a c t i c e s  of th , e i r  employers,  and i f  so, signed 

s t a t e m i n t s  or m f f i d a v i t s ,  i f  p o s s i b l e ,  ahouid be obtAined from, 

them .. 

9/ Information on the  composation of w a s t e  streams a s soc ia t ed  
w i t h  var ious  i n d u s t r i a l  p rocesses  may be obtained from the  RAZardOUS 
.And I n d u s t r i a l  Waste Divis ion (WH-5651, Off ice  of So i id  Waste, U.S. 
Environmenta: P ro tec t ion  Agency, 4 0 1  M S t r e e t ,  S.W., Washington. D.C.  
2 0 4 6 0 .  . .  
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C .  Evidence That  Removal or Remedia l 'hc t ion  Taken By t h e  U.S. or  

-11- 

S t a t e  Is Not Incons i s t en t  W i t h  The .Nat ional  Continaenev plan 

pursuant  t o  S e c t i o n  104 of  CERCLA, a f t e r  informat ion  is 

ga thered  t h a t  A r e l e a s e  has  occurred  or  i s  t h r e a t e n e d ,  a v a r i e t y  

of a c t i o n s  may be taken  by EPA or  a S t a t e .  .Among those actions 

are: 
. r  

( i  1 Inves ' t iga t ions ,  monitor ing,  surveys ,  . t e s t i n g  and o t h e r  

information g a t h e r i n g  a s  may be necessary and a p p r o p r i a t e  t o  i d e n t i f y  

t h e  e x i s t e n c e  and e x t e n t  of the r e l e a s e  or t h r e a t  thereof ,  t he  

amount, source and n a t u r e  Of t h e  hazardous SUbStAnCcS, and the  

e x t e n t  of danger  t o  p u b l i c  h e a l t h ,  v e l f a r e  o r  t h e  environment. I n  

a d d i t i o n , , s o c h  p l ann ing ,  l e g a l ,  f i s c p l ,  econamic, eng inee r ing ,  

a r c h i t e c t u r a l  and o ther  s t u d i e s  or i n v e s t i g a t i o n s  may be undertaken. 

as necessary and a p p r o p r i a t e  t o  p l an  and d i r e c t  response a c t i o n ;  

( i i )  'Removal ac t ions ' .  as t h e  term is  define.8 i n  Sec t ion .  ' 

security 0 ' lOl(23) 'of CERL'LA,'and.whieh.includes, without  l i m i t a t i o n .  

f enc ing ,  p r o v i s i o n  of a l t e r n a t i v e  temporary v.ater  , supp l i e s ,  an? 

temporary e v i c u a t i o n  and housing of th rea tened  i n t i v i d u a l s .  I n  

a i d i t i o n ,  EPA may t a k e  s u c h  other  act ion as may be necessary 

t o  p reven t ,  r r in imize  or m i t i g a t e  damage t o  p u b l i c  h e a l t h ,  wel fa re  

or t h e .  environment,  s u c h  as removal of m a t e r i - a h r  temporary d ik ing  

. 
.. - 

and o ther  e a s i l y  accomplished a c t i o n s ;  and 

f i i f )  .Remedial act ions. ,  as the term i s  def ined  i n  Seceion 

l O l ( 2 4 )  of CERCLA, i nc lud ing  i n s t a l l a t i o n  of  8 c l a y  ewer,  dredging . 

or excava t ions ,  co l lec t ion  of l e a c h a t e  and r u n o f f ,  on-site a t o r a g e ,  

t rea tment  o r  i n c i n k r a t i o n ,  'provioion of a l t e r n a t i v e  water  s i p p l y  

And. clean-up of r e l e a s e d  hazardous subs tances .  S u b j e c t  t o  some 

r e s t r i c t i o n s ,  i t  may also i n c l u d e  permanent r e l o c a t i o n  of ,  r e s i d e n t s  

And bus iness  and community f a c i l i t i e s ,  and o f f - s i t e  t r a n s p o r t a t i o n ,  

0 
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s t o r a g e ,  t rea tment  or  d i s p o s a l  of hazardous subs tances .  

I n  a c o s t  recovery a c t i o n ,  two f a c t o r s  a r e  important i n  the 

developme3t and p r e s e r v a t i o n  of evidence regarding the  appropriate-  

ness of the  a c t i o n  taken by,.EPA or  t h e  s t a t e .  These f a c t o r s  a r e :  

A. The a c t i o n  vas  not  o u t s i d e  v h a t  CERCLA allour.  . 

8 .  The a c t i o n  taken m u s t  be *not  inconsis tent '  wi th  the  NCP. 

?he re fo re ,  t h e  NCP 8 h o u l d  be r e f e r r e d  t o  and a l l  persons  involved i n  ' 

t h e  decision-making process  skould be f a m i l i a r  v i t h  its requirements 

and i i m i t a t i o n s  before  d e c i s i o n s  regarding a c t i o n s  a r e  made - lo/. 

Those d e c i s i o n s  s h o u l d  be documented by n o t e s ,  memordnda, l e t t e r s  

and o t h e r  w r i t t e n  records  maintained i n  t h e  appropr i a t e  fi1e.s. 

Under the  NCP, remedial  a c t i o n s  m u s t  a l s o  be s h o w  t o  provide 

a c o s t - e f f e c t i v e  response.  A c o s t - e f f e c t i v e  remedy is one wkich. 

among t h e  a l t e r n a t i v e s  examined. is  l e a s t  c o s t l y  ' b u t  technclogical:; 

. f e a s i b l e ,  re1iabl.e and adequateiy pr.o,tects p u b l i c  -hea l th  ancr the  - .  
. .  

environment. I n  a d d i t i o n ,  under the  Sec t ion  1 0 4  ( c ) ( 4 )  balanc.ing 

t e s t ,  t h e  Agency should document remedial  ac ' t ions  t o  ' r e f u t e  any 
. .  0 

claims t h a t  t he  remedy vas  n e t  c o s t - e f f e c t i v e .  Pleasures of cos t -  

e f f e c t i v e n e s s  inc ludes  t h e  p r o t e c t i o n  a f f o r d e d  p u b l i c  h e a l t h .  

welfare  and t h e  environment by the  remedy. I n  'immediate removal' 

* a c t i o n s  it v i 1 1  be e s p e c i a l l y  important t o  document the  circumstances 

which  j u s t i f y  t h e  need f o r  immediate ac t ion .  As provided in.  s e c t i o n  

300.65 of t h e  Nat iona l  Contingency Plan ,  an immediate removal i s  

a p p r o p r i a t e  vhen t h e  h a d  Agency determines tRat  t h e  i n i t i a t i o n  

of immediate removal a c t i o n  vi11 prevent  o r  m i t i g a t e  immediate 

r i s k  of h a m  t o  human l i f e  or hea l th .  

, lO/ Th; Nat iona l  Contingcpcy Plan is published i n  4 0  CFR P a r t  300. 
AT Fed. Reg. 31180 ( J u l y  1 6 ,  1982). 

a 
. .  

. .  
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Immediate removals a r e  a p p r o p r i a t e  i n  auch s j t u a t i o n s  as: 1) 

human, animal.  or food chain exeoture  t o  acutely . t o x i c  substances;  

2 )  contaman.tion of a d r i n k i n g  water  supply: 3 )  f i r e  an$/or 

explosion: o r  4 )  s i m i l a r l y  a c u t e  s i t u a t i o n s .  
- 

, .  

Evidence of t h e  c o s t - e f f e c t i v e n e s s  of a p a r t j c u l a r  remedial  

. a c t i o n  may be demonstrated by t h e  fol lowing ev idence-vhich  is 

contained i n  summary form i n  t he  record of dec i s ion :  

s t u d i e s  showi%g t h e  ' t echnica l  f e a s i b i l i t y  and probable .  

cost o f ' a l t e r n a t i v e  remedial  a c t i o n s  on t h e  p a r t i c u l a r  

s i t e ;  

in fo ;mht ian  t h a t  shows the  degree o f  risk tl, p u b l i c  h e a l t h ,  . ' 

vel.fare and cnvi rcnnent  presez ted  by the  p a r t i c u l a r  s i t e  

.(i. 'e. ,' populat ion.  t h rea t ened ,  medin a f f e c t e d ,  tox ' ic i ty  oi 

. .  . 

- '  

0 , . the.  haiardous subs t ance ,  invoived,  f t c .  1:. , ' , . '  . . .  
. .  ' o t h e r  documentation generated i n  cons ide ra t ion  of the 

2 '  var ious  f a c t o r s  r equ i r ed  by Sect ion '  300.68 of t h e  NCP. 

. 
All such evidence should be documented t y  v r i t t c n  studies, 

. r e p o r t s ,  l e t t e r s ,  memoranda. no te s ,  minutes 0: meetings and 'any 

o t h e r  record of t h c  r e l e v a n t  baser f o r  taking a p a r t i c u l a r  remedia.? 

ac t ion .  

D. 

. ,  

Proof of Cos ts  of Removal o r  Remedial Action by t h e  0;s. 
o r  a S t a t e  T .  

Col l ec t ing  evidence o f  couts  of removal or remedial  a c t i o n  

taken o n  a s i t e  is l i k e l y  to be 4 time consuming t a s k .  

m u s t  be obtained from a v a r i e t y  of p a r t i c i p a n t s  i n  t h e  cleanup 

a c t i v i t y :  agencies ,  con:ractors,  and o t h e r s .  ?he success  of 

Documents. 

, .  

'C 
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government cost  recovery a c t i o n s  depends upon t h e  use of goo? 

kokkeeping  and record c o l l e c t i o n  techniques.  0 Cer ta in  c o s t s  expended on removal and remedial  a c t i o n  a re  not  - 
- r ecove rab le .  .For example, no recovery under 'CCRCLA is permitted 

where response c o s t s  resulted from a p p l i c a t i o n  of a PIFG-r;gis tered 

product  (see Sec t ion  107( i )  1 ,  or from a Pedet6llp-perm'it ted release 

( ace  Sec t ion  107(j)). I n  bo rde r l ine  cases, ,  i t  should be assumed 

tha' t  removal and remedial  a c t i o n  Costs a r e  recoverable  and records 

developed and maintained w i t h  t h i s  expec ta t ion .  

. .  . 

. 

A v a r i e t y  of mechanisms. a r e  a v a i l a b l e  fof  t r ack ing  c o s t s .  

While EPA p r e f e r s  t he  uniformity of  a s i n g l e  accounting system, 

the  p a r t i c u l a r  method of accounting may vary i f  i t  ensures  accura te  

record keeping and p r e s e r v a t i o n  of all c o s t s  a t t r i b u t a b l e  t o  a 

p c r t i c u l a r  s i t e .  To f u r t h e r  t h i s  o b j e c t i v e ,  'cooperat ive agree- 

-merits between EPA and a S t a t e ,  o r  c o n t r p c t s  betuee'n EPA an& a ' .__ . .  

c o n t r a c t o r  for .per formance  of r e s p o n s e ' a c t i v i t y  on a r i t e .  should 

s p e c i f i c a l l y  r e q d i r e  t h a t  account ing procedures used by t he  S t a t e  

. o r  c o n t r a c t o r  be approved b y ' E P A .  

. .  

I 

An account ing and expense-tracking system is a l ready  i n  

p lace  a t  E P A ,  and should be followed c l o s e l y  by a l l  EPA personnel ,  

c o n t r d c t o r s  and S t a t e  agency personnel  working on-CtRCLA-funded 

a i t e s .  T h i r  ryatem g e n e r a l l y  involve. t h e  assignment  o f  a unique 

account ing number t o  each s p e c i f i c  s i t e ,  and the  charging of time, 

. m a t e r i a l  and o t h e r  expenditukea t o  t h a t  account number. 

n u m b e r  is aasigned t y  Readquarters based o n  a reques t  from t h e  

Regional Of f i ce  and confirmation of an approved Federal  responsc.  

The a i t e  .. 



In a d d i t i o n ,  a c t i v i t y  codes have been devised under w h i c h  d i f f e r e n t  

a c t i v i t i e s  and phases of s i t e  Clean-up and remedial  a c t i o n  may be 

d e r c r i k d .  Ques t ions  regarding the  s p e c i f i c s  of these  accounting 

procedures rhould be d i r e c t e d  t o  t h e  F inanc ia l  Management Center 

l n  the O f f i e t  of Emergency and Remedial Rerponee (FTS 382-2208) .  
. ... 

Evidence of t he  cleanup costs should be presh'roed and a v a i l -  

ab le  f o r  i n t roduc t ion  i n t o  evidence. This  eou id  inc lude  s u c h  

documentation a s  r e c e i p t s  f o r  money pa id  f o r  goods o r  s e rv i ces :  

cance l led  checks : c o n t r a c t s  and any amendments thereof :  purchase 

o rde r s :  i nvo ices ;  records  of ti'me spen t .  where the  claim includes 

the  value of such time: t r a v e l  records  and vouchers:  and records . 
of a l l  correspondence o r  o t h e r  communication regarding the  a c t u a l  

c o s t s ,  a s  wel l  a s  progress  r e p o r t s  on the  work performed. The 

names, bCdresses an2 telephone numbers of a l l  persons maintaining 

the  r e g u l a r  business  records  

ou t s ide  EPA should a l s o  'be ma 
0 f cont rac tors ' ,  agencies  o r  persons 

n ta ined  f o r  ready re ference .  g/ 

- 11/ 
and Emergency Responre of EPA is  developing f i e l d  manual e n t a t l e d  
.Cost Cont ro l  Ranagemcnt f o r  Superfund Removal. f o r  immediate and . 
planned removal a c t i o n s ,  T h i s  manual p r e s e n t s  a management system 
f o r  On-Scene Coordinators  f o r  c o n t r o l l l n g ,  v e r i f y i n g ,  and documenting 
all c o s t s  incurred i n  a removal ac t ion .  

The Emergency Response Divis ion of t h C  Of f i ce  of So l id  Waste 

_. 

0 
*I--- -- 
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I V .  PROCEDCRAL ISSUES 

.A .  Timing of t h e  Cost Recovery Proceedinq 

while t he  Of f i ce  of Waste Programs Enforcement w i l l '  work w i t h  

t h e  Regional P r o g r m ' o f f i e e  i n '  r e t t i n g  pr ior i t ies  for  C O S t  recovery, 

t h e  fol lowing b a s i c  t iming g u i d e l f n e r  a m  o f f e r e d .  C o s t  recovery 

a c t i o n s  f o r  expenses i n c u r r e d  i n  immediate o r  planned removals - 
w i l l  normally no t  be i n i t i a t e d  u n t i l  a f t e r  auch response a c t i v i t y  

has k e n  completed. s i n c e  t h e  t ime requi red  ' f o r  those  a c t i v i t i e s  

is r e l a t i v e l y  a h o r t .  bow eve^:, a c o s t  recovery a c t i o n  need not  be 

delayed ,where the  Agency e s t ' ab l i shes  a mult iphase response a c t i o n  

' ( e .g . ,  s u r f a c e  c l ean  up, 'groundwater. c lean  u p ) .  

a c t i o n  can began before completion of t he  l a s t  phase of re#ponse 

a c t i v i t y  f o r  c o s t s  expended to;datc  and &.is0 fur CdlCUhble f u t u r e  

. c o s t s  . 

A c o s t  recovery , '' 

. 

. .  
. ._ - . .  

Where one s t a g e  of cleanup"fol1ows another  i n  f q i r l y  rap id  sue- ' 

. c e s s i o n ,  c o s t  recovery a c t i o n s  ahould bc i n i t i a t e d  a f t e r ' t h e  cleanup 
a 

is  f u i l y  completed. I n  s i t u a t i o n s  wRere t h e r e  are  '8ubstanti.l  delays 

between phases ,  however, t h e  Agency may dec ide  t o  'commence a recovery 

a c t i o n  a t  an in t e rmed ia t e  a t age .  

regarding.  recovery of expend i tu re s  may be combined w i t h  d i scuss ion?  

w i t h  r e s p o n s i b l l e  p a r t i e s  over  prospec t ive  cleanup a c t i v i t i e s .  

- 
I n  t hese  i n s t a n c e s ,  nego t i a t ions  

Y 

Genera l ly ,  an  a c t i o n  vill not be f i l e d  f o r  recovery of a remcdial  

inoemtigation/feaaibillty mtudy or the comt of des ign  p r i o r  t o  the  

f i l i n g  of an a c t i o n  f o r  recovery of cons t ruc t ion  c o s t a .  
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0 8 .  S t a t u t e  of L imi t a t ions  

CERCLA does not con ta in  a time l i m i t a t i o n  provis ion  w i t h i n  

which 'a. c o s t  recovery a c t i o n  m u s t  be brought.  

a s p e c i f i c  s t a t u t o r y  provis ioq. ,  the Federa l  s t a t u t e  of l l m i t a t i o n  

would apply .  

w h i c h  l i m i t a t i o n  pe r iod  w i ' l l  be app l i ed  t o  a c o s t  recovery ac t ion .  

L imi t a t ions  f o r  a c t i o n s  brought  by t h e  un i t ed  S t a t e s  f o r  money 

damages a r e  contained i n  28 OSC Sec t ion  2415,  which d i s t i n g u i s h e s  

betueen a c t i o n s  based i n  t o r t  o r  l n  c o n t r a c t . '  Because c o s t  

recovery a c t i o n s ,  are e s s e n t i a l l y  quas i -cont rac tua l  , ac t ions  i n .  

I n  t h e  absence of 
, .  . 

There i a  some doubt a t  t h i s  t h e  as t o  p r e c l s e l y  
. 

t he  na tu re  of r e s t i t u t i o n , ' a  six y e a k ' s t a t u t e  of l i m i t a t i o n s  i f  

any, should apply:' Rowever, s i n c e  i t  1s 'possible t h a t  a cour t  

may se? CERCLA a e t l a n s  , a r i s i n g  'out, of t he  t o r t i o u s  conduct of 

o the , r s ,  c o s t '  recovery a c t i o n s  should be brought w i t h i n  t h ree  

years  a f t e r  t h e  r i g h t  of . a c t i o n  accrues .  ' .  

. .  

. .  

The' .date  the  cause of a c t i o n  accrues  i s  a l s o ' s u b j e c t  

t o  deba te .  I n  Un.ited S t a t e s  v .  The Barge Shamrock e t ' a l ,  6 3 5  

F.2d 1108,  1110 ( 4 t h  C i r . ,  19801,  u. den. 1 0 2  S.Ct. 123 t.19811, 

t he  'Fourth C i r c u i t  he ld  that a c o s t  recovery a c t i o n  under the  

Federal  Water P o l l u t i o n  Cont ro l  Act a r i s i n g  o u t ' o f  an 011 s p i l l  

f i r s t  ae t rued  when the  qovernment completed t h e  c leanup opera t ion .  

On t h e  other  hand, a defendan t i a igh t  well be expected t o  argue 

. .  

. .  

t h a t  t h e  cause of act lon 'a 'ccrues  a t  t h e  tlme fund i  a r e  f i r s t  

expended on t h e  s i te .  I n  o rde r  t o  avoid argument o n  t h i s  p o i n t ,  

0 

0 
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and t o  e l imina te  a p o t e n t i a l  bar t o  r e c o v e r y ,  t h e  'Agency s h o u l d  

attempt t o  commence all cost r e c o v e r y  ' a c t i o n  w i t h i n  t h r e e  y e a r s  of 
0 

. t h e  d a t e  d o l l a r s  a r e  f i r s t  expended .  

. - C .  E x t e n t  o f  L i a b i l i t y  o f  Responsible P a r t i e s  

While CERCLA'Section 1 0 7 ( a )  i d e n t i f i e s  p a r t i e s  who a re  

r e s p o n s i b l e  f o r  t h e  costs o f  r e s p o n s e  a c t i o n s  a t  a s i t e ,  t h e  

s t a t u t e  d o e s  n o t  e x p r e s s l y  s e t  f o r t h  t h e  t h e  n a t u r e  o f  t h a t  

l i a b i l i t y .  Language v h i c h  imposed .str ict ,  j o i n t  and s e v e r a l '  

l i a b i l i t y  on t h e  r e s p o n s i b l e  p a r t i e s  was d r o p p e d  f rom e a r l i e r  

d r a f t s  i n  t h e  f i n a l .  compromise b i l l ,  and rep lacer !  w i t h  a d e f i n i t i o n .  

E 

i n  S e c t i o n  1 0 1  o f  ' l i a b l e "  or . l i a b i l i t y .  which refers t o ' t h e  s t a n d a r d  

o f  l i a b i l i t y  w h i c h  o b t a i n s  unCer S e c t i o n  311 o f  t h e  F e d e r a l  Water  

P.o 1 1 u t i  on Con t rb 1 A c t  . Se c ti o n 3Al- t . .1 i a bi 1.i t y  s t 8.t u t c . 
- C i t y  o f  P h i l a d e l p h i a  v. S t e p a n  Chem. fo.. , 564  F.-'-Supp. 1 1 3 5 ,  ' 1 1 4 0 .  

n .4 - (E .D .  Pa.  i 9 8 2 ) .  

s e v e r a l  l i a b i l i t y ,  u;S. v.  'U/V Big Sam, 6 8 1  F.2d 432.439 ( 5 t k .  C i r . ) . ,  

o n  pet. f o r  r e h . ,  6 9 3  F.2d 4 5 1  ( 5 t h  C i r .  ' 1 9 8 2 ) .  

U o r e o v e r ,  s e c t i o n  311  imposes j o i n t  a n d  
. .  

The p o s i t i o n  o f  EPA is t h a t  i n  appropr ia te  c i r c u m r t a n e e s ,  j o i n t  

a n d  s e v e r r L l i a b i l i t y  is a p p l i c a b l e  u n d e r  aQRCLA. T h i s  pos i t ion  i s '  

s u p p o r t e d  by r e f e r e n c e  t o  Section 311, by t h e  l e g i s l a t i v e  h i s t o r y  o f  

C E R C U  - 12 / ,  and by S e c t i o n  1 0 7 ( e ) ( 2 )  of CERCLA, which p r o v i d e s  t h a t  

n o t h i n g  i n  CERCU ' s h a l l  b a r  a cause o f  act ion t h a t  an owner or 

o p e r a t o r  or a n y  other p e r s o n  s u b j e c t  t o  l i a b i l i t y  u n d e r  t h i s  s e c t i o n . . .  

h a s  or would have  by r e a s o n  o f  s u b r o g a t i o n  or otherwise a g a i n s t  any 

p e r s o n .  ' 

12/ 12 6 Cong. Rec. ,  5 . 1 9 9 6 4  [ d a i l y  e d .  N o v : X  1 9 8 0 )  ; 
n6 Cong. Rec.,  A.11707 ( d a i l y  e d .  Dee. 3 ,  1 9 8 0 ) .  
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The Department of J u s t i c e  has i n t e r p r e t e d  t h i s  s e c t i o n  as confirm- 

i n g  a def ,endant 's  r i g h t  of c o n t r i b u t i o n  a g a i n s t  o t h e r  responsible  

p a r t i e s ,  which is only  of value t o  a defendant  vho has been 

h e l d  j o i n t l y  and s e v e r a l l y  l i a b l e  .G/. 
J o i n t  and s e v e r a l  l i a b i l i t y  is t r a d i t i o n a l l y  Pmposed.when 

tHe a c t i o n s  of two o r  more defendants  cause a s i n g l e ,  i n d i v i s i b l e  

resu l t ,  ( P r e s s e r ,  Law of T o r t s ,  ( 4 t h  ed.  1971). Sec. 5 2 . )  That 

de te rmina t ion  may involve f a c t u a l  issues. Therefore ,  vhere 

two or  more 'pa r t i e s  i n  the  c a t e g o r i e s  of r e spons ib l e  p a r t i e s  l i s t e d  

i n  S e c t i o n ' l 0 7 ( a )  c o n t r i b u t e  hazardous subs tances  t o  a f a c i l i t y  

which a r e  being. r e l e a s e d ,  t h r e a t e n  t o  be r e l e a s e d ,  o r  a r e  con t r ibu t ing  

. .  

. .  

. .  . ,  

_ 1  

. t o  t h e  . r e l e a s e  or t h r e a t ,  . t h e  Agency may argue t h a t  thoqe p a r t i e s  

a r e  j o i n t l y  .and' s e v e r a l l y  l i a b l e  f o r  the  c o s t s  of respondin! t o  
. ,  

. t h a t  f e l case  or  threat . .  . .  

This  of course docs not  f o r e c l o s e .  t he  Agency from en te r ing  

i n t o ' c o n s e n t  decrees  or o t h e r . a p p r o p r i a t e  agreements w i t h  mult iple  

r e spons ib l e  p a r t i e s  i n  wh'ich t h e y  agree t 9  a l l o c a t e  the  Agency's 

response costs among themselves.  

cerned w i t h  ach iev ing  clcanur, of hazardous'  sites, p re fe rab ly  by 

p r i v a t e  a c t i o n ,  and t h e r e  a r e  many reason; why r e spons ib l e  p a r t i e s  

iay w i s h  60 .hare the c o s t s .  

f o r  t h e  r e spons ib l e  p a r t i e s ,  a?d ii they  Cannot ag ree  among 

themselves on a n  a p p r o p r i a t e  a l l o c a t i o n  of r e s p o n s i b i l i t y ;  €PA 

should proceed w i t h  l ega l .  a 'ct ion on a theory of j o i n t  and sevzra: 

1 f a t a l i t y .  

, .  

The Agency is p r i m a r i l y  coh- 

. .  

€Iowever, t h i s  i s . p r i m a r i l y  a matter  

. 

- 
C 1 3 /  L e t t e r ~ e ~ ~ c e m b e r  1, 1 9 8 0  , from Alan A .  Parker ,  A s s i s r a a t  

E t o r n e y  General ,  O f f i c e  of L e g i s l a t i v e  A f f a i r s ,  t o  BOR. 
James J. F l o t i o ,  126 Cong. Rec. H117PB ( d a r l y  ed.  Dec. 3 ,  1 9 8 0 ) .  
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- - 
The f i r s t  formal s t e p  i n  t he  c o ~ e n c e m e n t  of a c o s t  recovery 

'procee,ding w i l l  be t he  i ssuance  of a l e t t e r  of demand from EPA t o  

. t h e  p o t e n t i a l l y  r e spons ib l e  p a r t y  or p a r t i e s  f o r  payment of 

- c o s t s  expended on t h e  s i t e .  A demand l e t t e r  should be s e n t  t o  

.a11 p a r t i e s  i n  a case  who.have been i d e n t i f i e d  as p o t e n t i a l l y  

r e spons ib l e  ( i . e . ,  p a s t  a n d  p r e s e n t  ovners /opera tors  of a s i t e  

and gene ra to r s  and t r a n s p o r t e r s  who con t r ibu ted  hazardous aub- 

s t a n c e s  t o  a s i t e ) ,  and should be i ssued  a f t e r  a l : . response  

a c t i v i t y  has bee3 completed,  o r  a t  t he  completion of one Dhase 

of a multi-phase response where t h e  e n t i r e  Drocess w i l l  r e a u i r e  

a n  extended pe r iod  of time. 

- 

- 

c 

- 

Before' a demand l e t t e r  i s  sen t . .  'he p o t e n t i a l  case should 
. .  

be analyzed f o r  the elements i n  p a r t  I11 above, inc luding  iden t -  

i f  i c a t i o n  of a11 p o t e n t i a l l y ' r e s p o n s i b l e  p a r t i e s  ( i n c l u d i n g  

r e s p e n s i b l e  i n d i v i d u a l s  i n  co rpora t ions  where a p p r o p r i a t e )  and 

assemb'ly of c o s t  information.  A t  t h e  time the  demand l e t t e r  i s  
,, 

s e n t ,  t h e  Agency should he able t o  answer reasonable  ques t ions  

po8ed by a r e c i p i e n t  of th& l e t t e r .  Regional personnel  should 

have r e f e r r e d  the  case  t o  Readquarters ( o r  recommenOed aga ins t  

an a c t i o n )  and  Headquarters s t a f f  should have resolved t h e i r  

posi t ion on a r e f e r r a l  no t h a t  t h e  Government i a  prepared t o  

f i l e  a complaint i f  t h e  response t o  t h e  demand l e t t e r  is unsat-  

i s f a c t o r y .  

The l e t t e r  should be issued vhere response c o s t s  have beer. 

Incurred under CERCLA,  r e g a r d l e s s  of whether a d e c i s i o n  has been 
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made t o  i n i t i a t e  a j u d i c i a l  proceeding f o r  cost  recove.ry. 

The demand l e t t e r  ahould con ta in  t h e  fol lowing po in t s :  6 
r e fe rence  t o  E P A ' s  a u t h o r i t y  t o  adminis te r  CERCLA and 

. t h e  Fund e s t a b l i s h e d  thereunder  (or  reference t o  

a c t h o r i t y  t o  reeover  costs uhert the tcaponse a c t i v i t i e s  

for w h i c h  reimbursement i s  sought occurred p r i o r  t o  

CERCW 1 i 

* '  t h e  l o c a t i o n  of t he  s i t e ;  

' t h e  presence of a hazardous 8ubstance w h i c h  was r e -  

l e a s e d  o r  th rea tened  t o  be r e l eased :  

. .. 

, I  

' ' i n  gene ra l  t enus ,  the  d a t e s  and types  of response a c t i v i t y  

undertaken by EPA a t  t he  s i te ;  

any n o t i c e  given t o  the  r e c i p i e n t  p r i o r  t o  o r ' d u r i n g  the  

response a c t i v i t y ,  a:loving the  r e c i p i e n t  t he  opportuni ty  

t o  undertake the '  work or  p a y '  t he  expense 'of response: 

t h e  t o t i 1  c o s t  of t he  response a c t i v i t y  e/ broken .down i n t o  

gene ra l  c a t e g o r i e s ;  

' 
. .  

0' 

.. L I 
.- 1 4 /  The amount s t a t e d  Ln the  demand S e F t m l a  be the  to:ar 
o b l i g a t e d  by t h e  Ageney t o  be expended on t h e  s i t e ,  r a t h e r  than 
t h e  amount ahown by Agency records t o  have been expended o n  the  
s i t e  a t  t he  time t h e  l e t t e r  i s  prepared. Thia i s  t o  avoid problems 
caused by de lays  i n  payment of rcsponae cost8 a f t e r  a demand l e t t e r  
has  been forwarded t o  t h e  responcih le  p a r t y .  Even SO, a v a i l a b l e  
records  ahould be assembled as aoon as posarble .  Where it 
i s  expected t h a t  f u t u r e  costa will be paid  (e.9.. i n  the 
n e x t  phase of re8ponse a c t i v i t y ) ,  the let ter should also  
c l e a r l y  a t a t e  t h a t  i n  a d d i t i o n  t o  t h e  s u m  a l r eady  o b l i g a t e d  
and upcnt ,  t h e  Agency expec ts  t o  expend a d d i t i o n a l  sum on - 
t h e  6 i t e  f o r  u h i c h  claim w i l l  k made a g a i n s t  the  respons ib le  
p a r t y .  O f  course ,  i n  a j u d i c i a l  procecdzng i n  the  c o s t  
recovery a c t i o n ,  t he  Ageney w i l l  be requi red  t o  prove the 
actual amounts spen t  from the  Fund. . 

0 
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a gene ra l  s t a t emen t  t h a t  t h e  Agency be l i eves  t h a t  th ,e  

r e c i p i e n t  is a , r e s p o n s i b l e  p a r t y  a n d - l i a b l e  f o r  t he  s u m  

s e t  f o r t h :  

a demand f o r  payment: 

a s ta tement  t h a t  t h e  r e c i p i e n t  of the  l e t t e r  s h o u l d  c o n t a c t '  

EPA w i t h i n  a s p e c i f i e d  per iod  (normally t h i r t y  days )  t o  

d i s c u s s  t h e  account and the r e c i p i e n t ' s  l i a b i l i t y  t he re fo r :  

a warning t h a t  i f  r a c i p i e n t  f a i l s  t o  Contact t h e  Agency 

w i t h i n  t h e  s p e c i f i e d  t ime,  a s u i t  may be f i l e d  i n  t he  

, .  a p p r o p r i a t e  W.S. D i s t r i c t  Court f o r  recovery of the  

claim: end 

the  name, .address  and te lephone number  of a representa t iv 'e  

.of t h e  Agency who t he  r e c i p i e n t  should contac t .  

*and -1c t t e r  i s .  a t t i c h e d  t o  t h i s  rmorandum as AppenCi'x e ; '  

A sample 
. .  

. .  .. 
-. - .  . .. 

The primary r e s p o n s i b i l i t y  f o r  'p repara t ion  of .the denand 

letter w i l l  be i n  t h e  Regional Program Of f i ce .  The Regional 

Program Of f i ce  should c o n s u l t  w i t h  t he  r e p r e s e n t a t i v e s  from 

W P L  Regions1 Cour.ae1, and Of f i ce  of Enforcement Counsel-Waste. 

The demand l e t t e r  w i l 1 . k  a e n t  through t h e  Of f i ce  of Waste Program$ 

Enforcement for t h e  s i g n a t u r e  of t he  Di rec to r  of OWPE u n l e s s  

t h a t  requirement is s p e c i f i c a l l y  waived. I f  a case is r e f e r r e t  

,, 

Y 

t o  DOJ. t h e  DOJ ease  a t torney  should s i g n  the  demand le t ter .  

E. Procedure I n  Event of Response From P o t e n t i a l  Defendant 

I n  many c a s e s ,  t h e  r e c i p i e n t s  of demand l e t t e r s  w i l l  contac t  

the.  Agency and e x r r e s s  i n t e r e s t  i n  d i s c u s s i n g - t h e i r  s t a t u s  a s  a 

r e spons ib l e  p a r t y .  The Agency encourages such nego t i a t ion? .  
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CERCL?, money i s . l i m i t e d ;  Agency cleanup a c t i v i t i e s  dep le t e  t he  

fund  and  money m u s t  be recovered from t h e  p a r t i e s  respons ib le  

f o r  t he  release or t h r e a t  of rele€!se. . T h e r e f o r e , c o s t  recovery 

through nego t i a t ion  o r  l i t i g a t i o n  is necessary t o  c l ean  up the  

g r e a t e s t  number of sites. Cost recovery rhould involve  the  

. coordinated e f f o r t s  of knovledgeable l e g a l .  and t e c h n i c a l  personne? .. 
a t  both t h e  Regional 'and Readquarters o f f i c e s  as explained bclov. 

1. . Neqotiatina.Teams and P r o c e d u E  

Upon r e c e i p t ' 0 f . i  response t o  the  demand l e t t e r  from a 

p o t e n t i a l l y  r e spons ib l e  p a r t y .  t he  con tac t  person named i n  the  

demand l e t t e r  w i l l  n o t i f y  t h e  Associate  'Enforcement Counsel t o r  

Waste, the  Regional Counsel,  t h e  Di rec to r  of OWPE and the  Regional 

Superfund o f f i c e .  Each of those o f f i c e s  w i l l ,  upon . 'no t i f ica t ion ,  

i d e n t i f y  the  person vho v i 1 1  r e p r e s e n t  i t  on t h e . n e g o t i a t i n g .  

team. 

a r e  l i k e l y  t o  r e s u l t  i n  consent decrees  or l i t i g a t i o n . )  

I 

(The Department of J u s t i c e  may. p a r t i c i p a t e  i n  .cases which . 

6 ... 

The formulat ion of t h e  Agency's p o s i t i c n  r . e s u l t s  f r o n  the  
. .. 

c a l i a h o r a t i o n  of t he  Team. 

Team has r e l e v a n t  backgrou'nd t o  p a r t i c i p a t e  ' i n  t he  dec i s ion  making 

process .  Rovever t h e  s p e c i a l i z e d  lega: o r  t e c h n i c a l  t a l e n t  on 

t h e  Team should be e f f i c i e n t l y  used. 

I n  some po l i cy  d e c i s i o n s  the  e n t i r e  .: 

. ,  

The Team has t h e  r e s p o n s i b i l i t y  f o r  developing a proposed 

n e g o t i a t i n g  sche'dule. 

concurrence of t h e  Assoc ia te  Enforcement Counsel f o r  Waste and 

t h e  Dir.ector;  OWPE i n  caccs of n a t i o n a l  s i g n i f i c a n c e .  

The proposed schedule should hav'e the 

I 

0 
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Some factors vhich should bi considered in the development 

of a i s  schedule are the number Of PotcrItially responsible parties 

vho vi11 thke part in the nigotiations; the nature of the potential 

defenses; the amount of available data linking particular parties 

to the mite; the amount of the claim. and other related matters. 

Sufficient time mhould be allowed for the negotiation process to 

take place, but it is important that a deadline be established as 

a goal for achieving a settlemcnt, and beyond vhich the nrqotia- 

tions vi11 not continue, absent clear indications that a settlement 

is imminent. A reasonable period of time for most ncgotietions .is 

60-90 deys: neg'otiations should not be extended without Readquarterr 

approval. A.referra1 shocld be submitted by 'the Region and approved 

by Readquarters, and a complaint should he prepared and approved 

by the Department' of Justice, prior to the conclusion of negotiations . .  . 
, . ' so .that an. action miy be filed if negotiations are not' resolved by 

. .  
.... 

the deadline. 

a. Case Team Leader. Contemporaneous vith .the format,ion of 

- .  
, . t?e Negotiating Team, Regional and Headquarters program managers. 

i n  consultation vith OLEC, vi11 select a program off'icial to serve . 
as the Case Team Leader. The Case Team Leader's function vi11 be. I 

. .  to: 

fo& efforts to develop, ln advance of negotiations, the 
Agency's negotiating strategy and position on issues that 
M Y  .rime during the cour)e of the ease; 

,* ensure the coordination of legal and technical .rtaff par- 
ticipation on the team by scheduling and chairlng regular 
case review sessions; and 

define,thc Agency's objectives in accordance with applicable 

-. 

Agency guiCances and po1,icies.. 
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On o c c a s i o n ,  the  Term may b e  u n a b l e  t o  d e v e l o p  a consensus 
on a cost recovery .issue. When t h i s  occurs . ,  t h e  Case Team Leader  

w i l l  p r e p a r e  a w r i t t e n  e x p l a n a t i o n  of t h e  issue f o r  r e s o l u t i o n  

by t h e  a p p r o p r i a t e  s u p e r v i s o r y  R t a f f .  

b. Lead NegOtiAtOr. R e g i o n a l  Counse l  .ad. B e a d q u a r t e r s  Enforce- 

m e n t  Counse l  manage r s ,  i n  c o n s u l t a t i o n  w i t h  the Director o f  OWPE, 

w i l l  select  ' t h e  lead Agency a t t o r n e y  f o r  t h e  case .  
... 

Although R e g i o n a l  Counse l  a t t o r n e y  w i l l  u s u a l l y  be d e s i g n a t e d  

as t h e  l e a b '  Agency a t t o r n e y ,  in cases of n a t i o n a i  s i g n i f i c a n c e  or 

w h i c h  may be p r e c e d e n t - s e t t i n g  a n  a t t o r n e y  from OEC-Waste.may be 

selected.  The  e x t e n t  o f  H e a d q u a r t e r s  involvement  . w i l l  be d e c i d e d  

on a case-by-case  b a s i s  by the  A s s i s t a n t  A d m i n i s t r a t o r  f o r  Enforce- .  

R e n t ,  ( o r  t h e  S p e c i a l  Counse l  f o r  Enforcement  u n t i l  t h e  A s s i s t a n t  

A d m i n i s t r a t o r  p o s i t i o n  is e s t a b l i s h e d ) . '  The Depar t i ien t  o f  J u s t i c e  

shogld  '.blso be c o n s u l t e d  and  i n v i t e d  t o  p a r t l c i p a t e  in ,  n e g o t i a t i o n s ,  ', 

.' . 

.. . . .  
o f  c a s e s  w h i c h  a r e  l i k e l y  t o  r e s u l t  i n  a c o n s e n t  decree or  

p a r t i c u L a r l y  i n  m u l t i p a r t y  a n d  complex c a s e s .  

, 
. . The  Team's l e a d  a t t o r n e y ~ w i i l  be r e s p o n s i b l e  fo r  c o n d u c t i n g  

c o s t ' r e c o v e r y  n e g o t i a t i o n s .  

r e s p o n s i b l e  f o r  c x p l a ' i n i n g  and d e f e n d i n g  t h e  Tern's  p o s i t i o n  d u r i n g  

n e g o t i a t i o n s ,  he o r  s h e  m a y . r e q u e s t  o ther  Team members' assistance . 

i n  a r t i c u l a t i n g  the Team's p o s i t i o n  t o  oppos ing  p8rti.S. 

. ' A t  the i n i t i a l  n e g o t i a t i o n  s e s s i o n ,  t h e  l e a d  a t t o r n e y  s h o u l d  

i n f o r m  o p p o s i n g i p a r t i e s  tha t  vh i l e  t h e  Team h a s  a u t h o r i t y  t o  n e g o t i a t e ,  

any  a g r e e m e n t s  are s u b j e c t  t o  t h e  a p p r o v a l  o f  Enforcement  Counsel and 

OSSER. 

h a s  e s t a b l i s h e d  a d e a d l i n e  f o r  s e t e l e m e n t .  T h e  d e b t l i n e  s h o u l d  be 

Although t h e  a t t o r n e y  is pr imari ly  

' . 

The oppos ing  p a r t i e s  ohould  a l s o  be a d v i s e d  t h a t  the  Agency 

disclosed tc c x  r e s p o n s i b l e  p a r t i e s .  A f t e r  t h e  d e a d l i n e ,  t h e  

' '  0 Agency w i l l  t a k e  j u d i c i a l  a c t i o n .  
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I . .  2. Form of Settlement Agreement 

CERCLA allows the Agency revera1 ways the Agency could 

settle a cost recovery action: 

a consent decree 

an administrative order 

a memorandum of agreement. 

Bowever, as a matter of policy, the Agency has decided that a 

- 
a. 

consent decree.is required in nost cases. A forthcoming policy 

will set out the,requirernents for using consent decrees and another 

one w i l l  address administrative orders. 

Again, it should be pointed out that the negotiating TeAm 

is not authorized to enter into a binding ag,reement of any type 

. with the responsible parties in the absence of rpecific authori- 

zation from the Enforcenent Counsel and OSWER. Consent. decrees 

must also be approved by the Department'of Justice and the reviewing. : 

._ court (after a thirty day public comment perisdl., A draft of any 

eocument vkich is to be the subject of negotiation should, of 

course, be revieved before commencement of negotiations by appropri-ate 

supervisors of.the negotiating Tern at the Region and Headquarters, 

and 'any document which the negotiating Team and their supervisors 

believe to be acceptable for' rettlement should be forwarded to the, 

Assistant Administrator for Enforcement, the Director of OWPE and 

the  Departnent of Jilstice at the earliest porsible tune to allov for 

. ~dequate review. 

The Agency may allov some acttlements in which the responsible 

party agrees to pay the claim in periodic payments where the party 

i s  unable pay in a lump sum, or where there is other legitimate 

reason for delayed payment. Before considering installment payments, 
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however, t h e  Economic Analys is  D i v i s i o n  of t h e  O f f i c e  of Pol icy  

and Resource Uanagement (FTS 382-2764 1 and the  F i n a n c i a l  Uanagement 

Div is ion  of t h e  O f f i c e  of Adminis t ra t ion  (CTS 3 8 2 - 5 1 3 5 )  s h o u l d  be 

consu l t ed  i n  o r d e r  t o  o b t a i n  a review of  the f i n a n c i a l  c o n d i t i o n  

of t h e  r e s p o n s i b l e  p a r t y  'and t o  determine any Applicable  i n t e r e s t  

. .  

. 

. charges.  ! 

Payment of cost  recovery c!aims should be made 'payabl; t o  t he  
. ,  

U. S. Environmental P r o t e c t i o n  Agency and should be mailed t o :  

W.S. Environmental P r o t e c t i o n  Agency 
A c c o h t i n g  Opera t ions  Of f i ce  
P.O. Box 2971' 
Washington. D . C .  2 0 0 1 3  
A ' t t n :  C o l l e c t i o n  O f f i c e r  f o r  Superfund 

.. . 

The check or other  fonn of payment should s p e c i f y  .the name. of 

t h e  s i t e  a t  which she a c t i v i t y  took p lace .  

r e spons ib l e  f o r  f u r n i s h i n g  coFies  of judgments,  decrees  or agreements 

The - lead a t to rney  is 

.- . .  
. f o r  payment of cost r c c o v e j  c la ims  a s  e a r l y  

. Reports  an'd Ana lys i s ,  Room 3617H; U.S.. EPP;. 

D.C.. 2 0 4 6 0 ,  f o r  e s t ab l i shmen t  of a p.roper account .  : 

& 

F. Procedure i n  Event of No Response t o  Demand L e t t e r  

I f  no response is rece ived  t o  t h e  demand l e t t e r ,  a f i n a l  

de te rmina t ion .must  be made of  whether t h e  f a c t s  of t h e  case  j u s t i f y  

t h e  Agency t a k i n g  f u r t h e r  s teps  t o  puraue the  c o a t  recovery claim. 

A d e c i s i o n  whether t h e  case should  be r e f e r r e d  t o  DOJ should be 

made by t h e  Region os w e l l  as  s t a f f  a t  Beadquarters  a t  t h e  time 

the  & r a n d  i e t t e r  is d r a f t e d .  Th i s  d e c i s i o n  w i l l  i n i t i a l l y  bc . 
made by t h e  Regional Adminis t ra tor .  based on t h e  recommendation Of 

t h e  Regional Superfund O f f i c e  and t h e  Regional Counsel. 

0 
.. 
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Relevant factors to consider include: 

(1) the strength of evidence connecting the potential &fen- 

(b) the availablility and merit of anydefenae. Possible 

dant(s); 

defense; under Section 107 of CERCtA are generally that 
the release and consequent respon8e action was the result 
of: 

(1) an act of God; 

(2) an act of war; or 

(3) an act or omission by an unrelated third party as 
to whom the owner/operator had no contractual relations " 

And did not fail to exercise appropriate care against 
the foreseeable acts and omissions of that third party. 

.. 

(c) the quality of release, remedy and expenditure documentation 

( d )  the financia1,ability of the potentia? defcndant(s) to 

by the Agency, a state or third party; 

satisfy a ludgment for the amount of the claim or to pay 
a .substantial portion of the claim in settlement;' and 

I 
. . .  . ( e l .  the statute of limitatiom. .~ 

. .  
In considering the-ability of the potentially responsi5le 

party or parties to pay, the Regional Offices should make use of 

the f inancial Assessment System, developed by the EconomLc Analysis 

Division of the Office of Policy and Resource Management and 

managed by NEIC, to assess the financial condition of most 
. .  

.. potentially responsible parties. d 

The determinarion of the' Regional Administrator to initiate 

a cost recovery action shall be forvarded by a memorandum from 

the Regional Administrator to the Assistant Administrator for 

Enforcement for concurrence in the same manner as the referral of 

othez matters for litigation'. A decisio'n not to initiate a cost . .  
- recovery action must be reflected in a memorandm to OWPE. An 
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. .  

a f f i n n a t i v e  d e c i s i o n  be made by t h e  Regional Administrator i n  
each e i se  i n  which CLRCW funds a r e  expended, w h e t h e r  t h a t  dec i s ion  ' -9 

. , ,  -- 
, .  . 

be t o  proceed or n o t  to proceed. Th i s  is necessary because of t h e  

AqenCy'.S a c c o u n t a b i l i t y  for management of  t h e  Fund. 
,~ 

A f t e r  OEC concurs on pursuing t h e  cost r eeov t ry  action, . .. 
OEC re fers  t h e  case t o  t h e  Department of Juitice',  toge , ther  w i t h  

t he  names of t h e  appropr i a t e  Beadquarters  and Regional personnel 

who w i l !  be involved i n  t h e  case. I f  t h e  Department of Just ice  

f a i l s  t o  concur,  t h e . ~ o r i g i n a t i n g  Regional o f f i c e  i s  advised of s u c h  

non-concurrence, t oge the r  w i t h  . t h e  reasons t h e r e f o r ,  and recommend- 

. 

. .  

a t i o n s  'as t o  whether a d d i t i o n a l  information should be provided for 

W J ' s  r econs ide ra t ion .  Even though a Region may recommend a g a i n s t  

pu r su in9 .a .  cost recovery a c t i o n ,  t h e  A s s i s t a n t  Adminis t ra tor  f o r  

OSWER may d e c i d e  on h i s  own i n i t i a t i v e  t h a t  such an a c t i o n  is  

. ', 

0 warranted.  T h i s  recommendation - would then be s e n t  t o  OEC f o s  

cons ide ra t ion .  

G . ,  ,Maintenance and Coordinat ion of Evidence i n  E v e n t  of Refe r r a l  

There w i l l  i n e v i t a b l y  be l o g i s t i c a l  d i f f i c u l t i e s  i n  maintaining 

and coord ina t ing  t h e  ptodueti,on of t h e  mass, of d a t a ;  c o n t r a c t s ,  

Cost r eco rds ,  and other  evidence generated i n  a response- a c t i v i t y .  

I t  is  very  important  t o  provide f o r , a n  o r d e r l y  method of expedi t ious ly  

provid ing  t h a t  information dur ing  t h e  Course of a cost  recovery 

'.. .. 

a c t i o n  f o r  use dur ing  caae  development, d i scovery ,  and t r i a l .  
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c o n t r a c t o r  or o t h e r  person  p a r t i c i p a t i n q  -_ 
i n  a CERCLA response a c t i v i t y  s h o u l d  m i n t a i . n  documents r e l a t e d  t o  

t h e  a c t i v i t y  fo r  a per iod  of not lesa than  aix 4 6 )  y e a r s  a f t e r  

a11 response a c t i v i t i e s  are f i n i s h e d  t c o n a u l t  Appendix C f o r  J 

l ist  of t h e s e  necessary  documents) .G/  

The Agency's F i n a n c i a l  Management Div is ion  w i l l  main ta in  

and p e r i o d i c a l l y  update t h e  Cost expendi ture  t r a c k i n g  system f o r  

each s i t e  r e f e r r e d  t o  a t a v e ,  so t h a t  an i t e m i z a t i o n  of a l l  c o s t s  

a t t r i b u t a b l e  t o  a p a r t i c u l a r  s i t e  can be quickly obta ined .  When 

a determina t ion  is  made t h a t  a case ahould be r e f e r r e d  t o  . t h e  

Department of 'Ar t i ce  f o r  f i l i n g  ( O r ,  i f  necessary ,  dur ing  the  

time t h a t  t h e  demand l e t t e r  is being prepared  or t h e  ca se  i s  being 

cons idered  f o r  r e f e r r a l ) ,  a r e q u e s t  can be made of t h e  persons ,  ' 

f i rms  or agencies  involvcd i n  a response a c t i v i t y  f o r  copies  of 

i t s  r ecc rds .  

i n  :the p a r t i c u l a r  case can be compiled and de l ivered . , to  DOJ, v i t k  

A t  t h a t  t ime, a complete f i l e  of all records  involved 

cop ie s  of t h e  complete f i l e  made a v a i l a b l e  t o  a p p r o p r i a t e  Regional 

and Xeadquarters  l e g a l  and t e c h n i c a l  personnel .  

, .... 

.- -- 
- 1 5 /  The per iod  of s . i x  yea r s  is nccess r ry  because of t h e  pos- 
s i t i l i t y  t k a t  t h e  claim may no t  accrue upon the  f i r s t  expendi ture .  
Add i t iona l ly  the  L i t i q a t i o n  may be p r o t r a c t e d :  documents m u s t  
be kep t  f o r  t h e . t e r m  o f '  t h e  l i t i g a t i o n .  'I 
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V. Note on Purposes and Use of T h i s  Memorandum 

The p o l i c y  and procedures  sei f o r t h  h e r e i n ,  and i n t e r n a l  

0 
. o f f i c e  procedures  &opted pursuant  hereto,  are intendod so le ly  

for t h e  guidance of a t t o r n p y s  end other employees of t h e  U.S. 

Environmental Protection Agency. They a t e  not intended t o  nor  

do they  cons t i t u t e  rule-making by t h e  Agency, and m y  .not be 

r e l i e d  upon t o  c r e a t e  a r i g h t  or k n e f i t , , r u b r t a n t i v e  or pro- 

c e d u r a l ,  en fo rceab le  a t  law or  i n  e q u i t y ,  by any person. T h e '  

Agency may t a k e  a n y , a c t i o n  a t  va r i ance  w i t h  t h e  p o l i c i e s  or 

procedures  conta ined  i n  t h i s  memoranduE, o r  which a r e  not  i n  

compliance w i t h  in te rna :  office procedures  t h a t  may be adopted 

pursuant  t o  t h e s e  m a t e r i a l s .  

0 
. 

, We t rust  t h a t  t h i s  memorandum g e n e r a l l y  covers . t he  s u b j e c t  . .' 

..of procedures  t o  be involved i n  cost recovery a c t i o n s  under 

C E R C U ,  b u t  i f  you have any q u e s t i o n s  or problems involving t h i s  

s u b j e c t  mat ter ,  please call Russell 8 .  Selman. O f f i c e  'of L e g b l  

and Enforcement P o l i c y ,  a t  FTS 426-7503.  

, .  

- 

C 
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Appendix A 

Costs Recoverable Under CERCLA 

In order to identifF'records'which must be developed - and 

maintained for a cost recovery action, it is essential to know 

those costs which may be recovered from 8 responsible party. 

Vicious sections of C E R C U  provide for recovery of certain.elemtnts 

of costs expended for site clean-up, We have attempted below to 

compile a list of ;those costs which are recoverable, and the 

sections of C E R C U  which authorize recovery of those costs. 

This list is very general'and not exclusivc. 

The listed costs ire in general categories. using language 

directly from CERCLA, and a determination will necessarily have 

to be made in each case whether a particular expenditure 'is 

within the categories of recoverable costs. In this regard. EPA's 

position is: th'at .the intent of Congress was to autherize recovery 

0 :  of all costs directly' related to clean-up of a site. and therefore 

the costs should te broadly construed to fall 

gories. 

cos t - 
1. Investigations, monitoring, surveys, 

testing, 8nd other informstion-gathering 
necessary or appropriate to identify the 
existence'and extent of the release or 
threat thereof, the aouree and nature 
of the hazardous substances, pollutants 
or contaminants involved, 4nd the extent 
of danger to the public health, welfare 
or the environment. 

within these cate- 

C E R C U  Section --- 
SSlOQ(b), 1 0 7 ( a ) ( l ) ( O ( A )  
(providing for recovery 
of costs for removal 
actions, which. as 
defined in 2 1 0 1 f 2 3 )  
include actions taken 
under Z l O l ( b ) ) .  

2. Planning. legal, fiscal, economic ,, .. Same 
engineering, architectural. and 
other studies or investigations 

. .  'I 
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/ 
necessary o r  a p p r o p r i a t e  t o  p ian  
and d i r e c t  response a c t i o n s .  

. 
# 9852.1 ' 

0 
3 .  Planning. l e g a l ,  f i s c a l , ,  economic, '  same 

eng inee r ing ,  a r c h i t e c t u r a l  and 
O t h e r  s e r v i c e s  necessary t o  recover  
t h e  c o s t  of reaponse a c t i o n s .  

engineer ing ,  i r c h i t c c t u r a l  and 
o t h e r  services necessary t o  enforce  I 

t he  p r o v i s i o r s  of t h e  A c t  ( C E R C L A ) .  
( T h i s  could inc iude  costs incu r red  
i n  prosecut ing  an immiment endanger- 
ment a c t i o n  u n d e r  5106) .  

remedial  a c t i o n  ' incur red  by t h e  U.S. 
Cover3ment o r  a S t a t t  not  incons is -  . .  
t e n t  w i t h  t he  NCP. Actions f o r  which 
s u c h  c o s t s  may be i ncu r red  a r e ' .  

( A )  Removal Act ions (SlOl(23) 1: 

! 

4 .  Plannihg,  l e g a l ,  f i s c a l ,  economic, same 

5 .  A l l  c o s t s  of ( A )  removal and (E) 5107 ( a  1 1 4 )  ( A )  

(1) t he  clean-up o r  removal cf 
r e l e a s e d  ha tardoas  subs tances  . ,  . .  : 
'from t h e  environment: 

t i )  such a c t i o n s  as may be . ' 

. .  

. .  necessary  taken i n  t h e  event  
of t h e  t 5 r e a t  of r e l e a s e  of 
hazardous. aubstanccs . i n t o .  t h e  
environment I 

such  act 'ions as.may be necessary 
t o , m o n i t o r ,  assess or e v a l u a t e  
t h e  rcl6aae or t h r e a t  of r e l e a s e :  

( 4 )  - t h e  dispoaal of rembved &rial:  

. .  

- 
(3) . .  

( 5 )  s u c h  o t h e r  a c t i o n s  as mhy k 
necessary t o  prevent ,  minimize or 
m i t i g a t e  damage t o  p u b l i c  h e a l t h ,  

may o therwiae  result  from a 
r e l eaae :  . 

hy o t h e r  p a t t i e s  adquately p r o t e c t  p u b l i c  
h e a l t h ,  wel fa re  and the  environment,  and 
meet EPA crLnteria: 

. welfare or the 8nvironment w h i c h  

( 6 )  any n o n i t o r i n g  t o  a s su re  a c t i o n s  performed 

0 
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' ~ 7 )  s p e c i f i c  examples contained i n  
ClOl(23) (wi thout  l i m i t a t i o n ) :  

a. s e c u r i t y  fenc ing  or o t h e r  
mcasurer t o  l i m i t  access :  

b: prov i s ion  of a l t e r n a t i v e  
v a t e r  supp l i e s :  

c. temporary evacuat ion and housing 
of . threatened ind iv idua l s  

d. a c t i o n  taken under SlO4(b) of 

e.  any emergency a s s i s t a n c e  provided 

.. 

CERCLA: 

under the  D i s a s t e r  Rel ie f  Act of  
1914. 

( 8 )  Remedial Actions (SlOl(24)): 

( 1 )  a c t i o n s  c o n s i s t e n t  v i t h  permanent . 
remedy taken i n s t e a d  of o r  i n  
a d d i t i o n  t o  removal a c t i o n s ,  t o  
prevent  o r  mininize the  r e l e a s e  

. environment so t h a t  they do n o t  
migrate  t o  cause S u b s t a n t i a l  danger 
t o  p r e s e n t  o r  f u t u r e  pi lhl ic  h e a l t h ,  
v e l f a r e  o r  t'he environment. 

. .  

- of hazardous substances i n t o  t h e  '. - 
. .  

. .  
( 2 )  S p e c i f i c  examples contained i n  ClOl(241 (without 

. .  
l i m i t a t i o n ) :  

( a 1  s t o r a g e :  

(b) confinement 

I C )  per imeter  p r o t e c t i o n  u s i n g  

( d )  c l a y  cover: 

( e l  n t u t r r l i z a t i o n :  

( f )  cleanup of r e l eased  hazardous 

d i k e s ,  t renches  or d i t c h e s ;  

6UbStmCeS or contaminated 
m a t e r i a l s ;  . 

( g )  r ecyc l ing  or reuse- 

3 
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. ( h )  d i v e r s i o n ;  

( i )  d e s t r u c t i o n :  

Cj) seg rega t ion  of r e a c t i v e  wastes  

(k) d r e d g i n g  or excavat ion:  

(1) r e p a i r  o r  replacement of 
l eak ing  con ta ine r s :  

( m )  c o l l e c t i o n  of l e a c h a t e  and runoff :  

( n )  o n - s i t e  t rea tment  or' i n c i n e r a t i o 3 :  

(01 p r o v i s i o n  of a l t e r n a t i v e  water ' 

( p )  any monitoring reasonakly r equ i r ed  
t o  a s su re .  t h a t  such a c t i o n s  p r o t e c t  
p u b l i c  h e a l t h .  wel fa re  and t h e  

s u p p l i e s :  , I  

' environmen t : 

'0 _- 
(q') . c o s t s  of Perkanent r e l o c a t i e n  of 

r e s i d e n t s ,  bus inesses  and community 
f a c i l i t i e s  (w5ere r e l o c a t i o n ,  a lone  
o r  i n  combination w i t h  o t h e r  f a c t o r s ,  
i s  more c o s t - e f f e c t i v e  than and .  

p o r t a t i o n ,  a t o r a g c ,  t rea tment  o r  
d i s p o s a l  o f f - a i t e  of the  hazardous 
s u b s t a n c e s ) .  

. .  environmental ly  p r e f e r a b l y  t o  t r a n s -  

( 3 )  Remedial a c t i o n a  do inc lude :  
, .  

( a )  o f f - s i t e . t r a n s p o r t a t i o n  of hazardous 
suba tane r r  ; 

( b )  o f f - s i t e  s t o r a g e ,  t rea tment  o r  
disposal of hazardous aubstances:  

unless it is determined t h a t  ouch a c t i o n s  a r e  
7 A ) m r e  c o s t - e f f e c t i v e  than o t h e r  remedial  
a c t i o n s :  (B) w i l l  c r e a t e  nev c a p s e i t v  t o  monaqe 
( i n  compliance w i t h  S u t t i t l e  C of R C R A )  hazardous 
subs tances  i n  a d d i t i o n  t o  those  a t  t he  a f f e c t e d  
s i t e :  o r  (C) a r e  necessary t o  p r o t e c t  p u b l i c  
h e a l t h F w e l f a r e  or t he  environment fcom a present  

N ' o r  p o t e n t i a l ' r i s k  which may be c rea t ed  by f ,u r ther  
exposure t o  t h e  continued presence of t h e  
hazardous subs tances .  

. 
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6.  . Xny o t h e r  necessary C O S t S  O f  response SlO?(a)(4)(8) 
incurred by, any o t h e r  person cons is -  
t e n t  w i t h  t he  HCP. *Response' a c t i o n s  
include b o t h  oremoval. a n d  'remedial '  
a c t i o n s  (ClOl(25). l S c t . l i 6 t  of 
removal and remedial action. above.) 

or loss of n a t u r a l  r e sources ,  inc luding  
the  reasonable  c o s t  of a s s e s s i n g  auch 

. .  i n j u r y  d e s t r u c t i o n  o r  loss. (See no te ,  
beleu) 

'Natural  resources '  inc lude  (SlOl(16)): 

7. Damages f o r  i n j u r y  t o ,  d e s t r u c t i o n  o f ,  blOf(a)(I)(C) 

( a )  land: 

( b )  f i s h ;  

( e )  u i l d l i f e :  

( d )  b io t a :  

( e )  . p i r :  
- . ( f t  water:  . .  . .  

( 9 )  grounduatc'i:  

~ . . . -  ( h )  d r ink ing  water supp l i e s :  
. .  

( i )  o t h e r  such resources  belongin? 
t o ,  managed by, held  i n  t r u s t  
by, appe r t a in ing  t o ,  or o t h e n i s e  
c o n t r o l l e d  by t h e  United S t a t e s .  
any a t a t e  or local government, o r  

.. . any fo re ign  government ( inc ludes  
. .  resources  of t h e  Fiahery Conaer- 

' . v a t i o n  and Management Act of 1976). 

- NOTE: 
not  l a t e r  than  two year8 a f t e r  enactment of the  Act f o r  t h e  
assessment of damages f o r  i n j u r y  t o  d e s t r u c t i o n  of o r  loss of 
n a t u r a l  reaources  r e s u l t i n g  from a release of a hazardous 
auhatance.  See foo tno te  3 i n  t h e  Memorandum f o r  f u r t h e r  
explana t ion  on recovery of these damages. 

C L R C W  S 3 0 l ( c )  provides  f o r  t h e  promulgation of r e g u l a t i o n s  
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. .  (Model Domand Letter) 

Xy2 Corp. . 
SOlWpldCC, Stat0 00000 

R e :  Name; location of aite 

Dear Sir or kadam: .. 

'0 

Oh or about , 198-. there vore 
roleares and threatened rcloases into the onvironment of 
haZArdOuS aubrtances [and pollutants and contaminantsl from 
the facility located at or about 
[In addition. there were relea8es and threatened rrleases of 
pollutants and contaminants that may proscnt an imminent and 
substantial danger to the public health or uelfare.] 

to you [which vas confinned1 by letter of 

facility and that you are a party who may be liable for money 
expended by the government to take corrective action at the 
facility. EPA offered you the opportunity to discuss vith,EPA 
your voluntarily taking action necessary to abate any releases ' .  
or threats of releases 0f:hazardous substances [and polluants 
.and contaminantsl from the facility.7su did. not.undertake 
'the necessary actions. I 

In accordance with the Comprehensive Environmental . 
Response, Compensatiin and Liability Act ( C E R C L A ) ,  42 U.S.C. 
59601 s., land other-authorities (insert where pro CERCLA 
or non CERCLA expenditures)] the [State of , pursuant 
to an agreement 'vith and funding by the (insert if, State lead11 ' . 
United States Environmental Protection Agency (€PA undertook 
response action using fundr.provided for such actions. The 

[On or about lg-, €PA gave [ora11 n'otice 

19-, advising you rogarding. the rofercnced 

0 

action began on or about and continued to on 
or about . EPA's response action entailed 
the (doscribe panerally vhat was done). 

Tho cost O f  the rorponso action [performed] [caused 
' to be porfomed by EPA at the facility1 [was] tis currontlyl 
approximtoly 5 (Inaort the amount obligated 
by tho Agoncy to bo oxpended on the alto, not the m o u n t  
actually oxponded according to Agoncy records.) [Tho Agency 
anticipates oxpending additional funds In the future under 
authority of C E R C L A  for addltlonal response activity w h i c h  t h e  
Agency deems appropriate to be performed a t  the slth.1 Enclos-b  
is a statement summarizing the expeneitures to date. 

C 
- 
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I n f o r m a t i o n  a v a i l a 5 l c ' t o  EPA i n d i c a t e s  enon; e t h e r  
t h l n c S  t 5 a t  you (choose o n e  or  more. of  t h e  b r a c k e t e d  c l a u s e s  
a s  a p p r o p r i a t e : )  [ a r e / w e r e  a t  t h e  time o f  t h e  ' r e sponse  
a c t i o n  t h e  o u n e r / o p e r a t o r  of t h e  f a c i l i t y 1  [were t h e  owner/ 
o p e r a t o r  of  t h e  f a c i l i t y  a t  t h e  time of d i s p o s a l  ot haza rdous  
s u b s t a n c e s  a t  t h e  f a c i l i t y 1  I d i d .  by c o n t r a c t ,  agreement or 
o t h e n i s e ,  a r r a n g e  f o r  d i sposa l  or t r e a t m e n t ,  o r  a r r a n g e d  f o r  

' t r a n s p o r t  f o r  d i s p o s a l  or t r e a t m e n t  Of h a z a r d o u s  S u b s t r n c e s  
[and p o l l u t a n t s  and  e o n t a i n i n c n t s f a t  t h e  f a c i l i t y  [ a c c e p t e d  

. .  h a z a r d o u s  s u b s t a n c e s  land  p o l l U t a n t S  a n d  con tam in ants^ fo r  
t r a n s p o r t  t o  t h e  f a c i l i t y  w h i c h  was s e l m e t e d  by you] .  P u r s u a n t  
t o  t h e '  p r o v i s i o n s  o f  Sec t ion  107(aJ'of CERCLA land o the r  a u t h o r -  
i t i e s  ( in se r t  w h e r e  p d l l u t a n t s  o r  c o n t a m i n a n t s  i n v o l v e d  and 
where  o t h e r  law i n v o l v e d ) ) ,  w e  bel ieve t h a t  you a r e  l i a b l e  f a r  
t h e  payment of  a l l  'costs expended on t h e  s i t e  t o  t h t  Hazardous  
S u b s t a n c e  Response T r u s t  Fund e s t a b l i s h e d  p u r s u a n t  t o  S e c t i o n  
221 of CERCLA, w h i c h  is  a d m i n i s t e r e d  by EPA. 

We h e r e b y  r e q u e s t  t h a t  you l o r  a g r o u p  of p a r t i e s  
p o t e n t i a l l y  r e s p a n s i D l e  f o r  t h e  s . i te1 make r e s t i t u t i o n  by pay- 
men t  of t h e  h e r e i n  s t a t e d  amount p l u s  i n t e r e s t  [ t o g e t h e r  w i t h  
a n y  s u m s  h e r e a f t e r  expended by t h e  Agency on t h e  s i t e  p u r s u a n t  
t o  a u t h o r i t y  o f  C E R C L A I .  [The names of  o t h e r  p o t e n t i a l l y  
r e s p o n s i b l e  p a r t . i e s  r e c e i v i n g  t h i s  r e q u e s t  f o r  payment a r e  
enclosed w i t h  t h i s  l e t t e r  t o  f a c i l i t a t t  o r g a n i z a t i o n  among 
t h e  i d e n t i f i e d  p a r t i e s  c o n c e r n i n g  payment.]  I f  'you [or  a n  
o r g a n i z e d  group.  of  p o c c n t i r l l y  r e s p o n s i b l e  p a r t i e s ]  d e s i r e  t o  
d i s c u s s  four l i a D i l l t y  w i t h  L P A , ' p l e a s e  c o n r a c t  t h e  person 
named below i n  w r i t i n g  n a t  l a t e r  t h a n  t h i r t y '  ( 3 0 1  d a y s  a f t e r  
t h e  d a t e  of  ' t h i s  l e t t e r .  We w i l l  o the iv i se  assume t h a t  you 
have  d e c l i n e d  t o  reimburse t h e  Fund f o r  t h e  s i t e  e x p e n d i t u r e s  
a n b  will s u b s e q u e n t l y  p u r s u e  c i v i l  l i t i g a t i o n '  a g a i n s t  you. 

S i n c e r e l y ,  

- 
C o n t a c t  Pe r son :  

[Name 1 
[ T i  t l e  1 
[ A d d r e s s )  . 

c c : :  Enforcement  Counsel 
Regional Counse l  
S t a t e  Agency 

. .  

a 
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esse., mr v l l l  uch me m-1~ .nhna the bpdv of .vi&- in  wery  c u e .  

It mat be h i d e d  m a &-case h i s  u c a c ~ y  which pi-s of -nution 

s h m l d  be used as ayartiq evidence. Zhe mar& guide was -ant to bc M 

exhaustive list of doeLlaenU that rkuld be w i d a d .  

the pmrsons ccnduc-iq the f i l e  march fo r  m p p r t i n g  doeLlaentatim Nl at 

.a& docrmnt  cn the list i f  it is Nailable. It w be decided a t  a b u r  tLnr 

It is appcsted thx 

uhi& of the &emen= a m  useful u widern given the facts uf the prrinSar 
_. 

c a s .  - 
P h a s e  rete that the mareh guide e w e s  a t l y  d o n r r n t s  that wuld be 

w f u l  i n  ar~p~rtirq the f i r s t  three elarmu of p r m f  d i m  i n  t h i s  

guidana: prwf of the rrlure, link betvwn the parry ud the aim ud 

cansistency with the Ncp. Wt &camnurim vi11 be the subject of moth? 

guidanac &ament that is c u n s n t l y  wder Q v c l ~ n t .  

0 

. 
m0 farrth mlm, mima1 rile tpcation., h m  mani rp  m l y  i f  t h  Rapicn 

uycs the f i l i q  system described i n  AFpondix E. 

0 
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